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McANULTY, JUDGE: M chael Maggard is an emergency nedi cal

t echni ci an enpl oyed by the Carter County Anmbul ance Service. On
July 5, 2001, Maggard and his partner responded to an energency
call concerning an enpl oyee conpl ai ni ng of chest pain at the
busi ness prem ses of Cook Fam |y Foods. Upon arriving, Mggard
and his partner were taken to the hunman resources office on the
third floor where the patient was seated. After assessing the
patient, Maggard and his partner proceeded to take the patient
on a stretcher down the stairs to an anbul ance. There was no
el evator. After wheeling the patient down the hallway to the

stairwell, Maggard and his partner requested assistance in



carrying the patient down the stairs fromsone nen who were
standing in the area. Abdul Razak, an enpl oyee who worked in
human resources, and anot her Conagra enpl oyee volunteered to
assist in carrying the patient down the stairs along with
Maggard and his partner.

The four nmen proceeded to carry the patient down the
stairs, with Maggard and Razak on the | ower end of the
stretcher. Upon reaching a second flight of stairs, Razak grew
tired, swayed and fell against the wall. He called for soneone
to come and help him Wen this occurred, Maggard noved to
catch the patient and twi sted as he did so. The stretcher
partially dropped but did not fall. Maggard alleges he injured
his back in the incident, which led to his having |unbar disc
surgery and having to work on restricted duty. Maggard sought
to recover damages from Conagra Foods d/b/a Cook Fam |y Foods
(hereinafter Conagra Foods) for personal injury sustained as a
result of negligence during the course of noving one of its
enpl oyees by stretcher.

The trial court granted summary judgnent to Conagra
Foods. Summary judgnent is appropriate when it appears
i npossi ble for the non-noving party to produce evidence at tria

warranting judgnment in his favor. Steelvest, Inc. v. Scanstee

Service Center, Inc., 807 S W2d 476 (Ky. 1991). The court

determ ned that Maggard put forth no evidence to show that
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Conagra Foods owed a duty to assist Maggard or that there was
any deviation fromthe standard of care owed to him or that
Maggard was injured as a direct result of any failure on the
part of Conagra Foods to perform The existence of a duty is a
guestion of law for the court because it is essentially a policy

determ nation. Ostendorf v. Cark Equi pnent Co., 122 S. W 3d

530, 533 (Ky. 2003).
In addition, the court found that Conagra Foods was
protected by the public policy considerations of the

Firefighter’s Rule adopted in Buren v. Mdwest |Industries, Inc.,

380 S.W2d 96 (Ky. 1964). The Firefighter’'s Rule was stated in
that case as foll ows:

as a general rule the owner or occupant is
not |iable for having negligently created
the condition necessitating the fireman’s
presence (that is, the fire itself), but may
be liable for failure to warn of unusual or
hi dden hazards, for actively negligent
conduct and, in sone jurisdictions, for
statutory violations “creating undue risks
of injury beyond those inevitably invol ved
infire fighting.”

Id. at 97-98. Because public policy requires firefighters to
assune the ordinary risks of their enploynent to the extent
necessary to serve the public purpose of fire control, the
Firefighter’s Rule acts as a defense for the owners or occupiers
of the property the firefighter is enployed to protect. Hawkins

v. Sunmark I ndustries, Inc., 727 S.W2d 397, 400 (Ky. 1986).




Maggard chal | enges the grant of summary judgnent since
he all eges that he could establish that Conagra Foods breached a
duty of ordinary care. He further argues that the Firefighter’s
Rul e was inapplicable to himas an energency nedi cal technician,
and even if it was appropriate, the trial court incorrectly
applied it in this case. W agree that Maggard showed no breach
of a duty owed himby Conagra Foods, and so we affirmthe notion
for summary judgnent.

W first agree with the trial court that this case was
suitable for application of the Firefighter’'s Rule. The
Kent ucky Suprenme Court succinctly stated that the purpose of the
policy was to encourage owners, occupiers, and others simlarly
situated, in a situation where it is inportant to call a public
protection agency to do so free of any concern that they may
encounter legal liability based on their negligence in creating

the risk. Sallee v. GIE South, Inc., 839 S.W2d 277, 279 (Ky.

1992). We find this particularly apt under the facts of this
case. An enployer or prenm ses owner should not be deterred from
calling for nedical assistance for fear that they may be held
liable for any injury occurring in the process of transporting
t he patient.

In Kentucky, the Firefighter’'s Rule has been applied

to other professionals besides firefighters. |In Fletcher v.

I1linois Central GQulf Railroad Co., 679 S.W2d 240 (Ky. App.




1984), this Court extended the rule to a police officer. This
Court stated that the public policy considerations which
noti vated adoption of the Firefighter’'s Rule also applied to
police officers. I1d. at 242. 1In Sallee, 839 S.W2d at 279, the
Suprene Court applied the rule to a fire departnent paranedic.
The Court explained that one of the prongs of the Firefighter’s
Rule is the involvenent of “public enployees (firefighters,
police officers, and the |like) who, as an incident of their
occupation, cone to a given |location to engage a specific
risk[.]” 1d. at 279 (enphasis added.)

We do not agree with Maggard that his case nmay be

di stingui shed from Sall ee because in that case the paranedi c was

actually enployed by the fire departnent. The rule is not
concerned with the job title so nuch as it is with the work
performed. Thus, we find no basis for excluding Maggard from
the class of persons covered by the Firefighter’s Rule, as a
public enpl oyee enpl oyed to engage risks involved in energency
situations.

We further observe that, despite Maggard s opposition
to application of the Firefighter's Rule, what he is really
arguing is that his case fits within an exception to the rule.
The exception to the rule, contained in the definition in the
Buren case, is that liability may exist on the basis of an

unusual hidden hazard or continuing active negligence. Sallee,
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839 S.wW2d at 279, fn. 2. Maggard asserts in his brief that he
shoul d be able to recover for “active negligence after the fact”
of the risk he was called to address. WMaggard naintai ns that
Razak’ s actions constituted continuing active negligence for

whi ch he may recover. Maggard’' s position was that Razak was
negligent in volunteering to carry the stretcher while sending
away two ot her workers who had al so offered to hel p who were

“l arger and stronger—appearing” than Razak. Maggard cites the
rule that a duty voluntarily assuned cannot be carel essly

undertaken without incurring liability therefore. Estep v. B.F.

Saul Real Estate Inv. Trust, 843 S.W2d 911, 914 (Ky. App. 1992).

We find no indication of carelessness on the part of
Razak. There was no evidence that Razak was careless in his
carrying of the stretcher, only that he tired while doing so.
Maggard has not shown that it was unreasonable for Razak to
believe that he could carry the stretcher, particularly in Iight
of the fact that as a non-professional Razak had no way of
know ng what the task woul d demand. Mboreover, the
prof essional s, Maggard and his partner, did not question his
fitness to performthe task. W find no negligence in the fact
t hat Razak’s assistance may have precluded others from carrying
the stretcher without tiring, since Razak coul d not know what
the others were capabl e of and Maggard and his partner chose to

proceed with the persons avail able. Razak had no duty to choose
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t he people who would carry the stretcher. Thus, we do not
percei ve any active negligence by Razak or Conagra Foods.

The duties associated with transporting the patient
were Maggard’'s. He testified in a deposition that his duties
i ncluded transporting patients to the hospital. WMggard had
been to the Cook Fam |y Foods facility before. He testified
that it was up to the individual energency crew to decide
whether to get help in carrying a stretcher up and down stairs.
He said that if the crew felt that there was insufficient
manpower at a site, they would have the fire departnent help
them Thus, it was for Maggard and his partner to decide howto
transport the patient and whether to rely on non-professiona
assi stance, which they did in this case.

The trial court correctly determ ned that Maggard's
proof did not show Conagra Foods owed hima duty of care or that
a duty of care was breached by Conagra Foods. For the foregoing
reasons, we affirmthe order of the Carter Crcuit Court which

granted the notion for sunmary judgnent.
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